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National Advocates for Pregnant Women (NAPW) appreciates the opportunity to provide input 
into the development of the 2021 Biden Harris Administration’s Statement of Drug Policy 
Priorities. NAPW is a national 501c3 non-profit, advocacy organization that advances the 
principles of reproductive justice. NAPW seeks to protect the rights and human dignity of all 
people, focusing on pregnant and parenting women and those who are most likely to be targeted 
for state control and punishment, including low-income women, women of color, and drug-using 
women. NAPW works to ensure that no one loses their constitutional and human rights as a 
result of pregnancy; that addiction and other health problems experienced during pregnancy are 
addressed as health issues, not as crimes; that families are not needlessly separated based on 
medical misinformation; and that pregnant and parenting people have access to a full range of 
evidence-based reproductive health and drug treatment services.  
 
NAPW submits these comments to ensure that people with the capacity for pregnancy and those 
who become pregnant are included in ONDCP policies regarding harm reduction and evidence-
based approaches. Although half of the people in the U.S. have the capacity for pregnancy, 
pregnant women are too often left out of the conversation on drug policy or are treated as an 
after-thought. This exclusion has and continues to occur in a political and historical context in 
which false, exaggerated, and stigmatizing claims about the impact of drugs on pregnancy and 
pregnancy outcomes (i.e., the racist “crack-baby” myth)1 have been used to justify drug 
criminalization generally as well as the specific criminalization of pregnant women.  
 
Historically, pregnancy has been a basis for excluding people from drug treatment programs.2 
Moreover, those programs that existed were designed for men and failed to provide treatment 

 
1 See e.g., New York Times Editorial Board, Slandering the Unborn (Dec. 28, 2018), 
https://www.nytimes.com/interactive/2018/12/28/opinion/crack-babies-racism.html.  
2 See e.g., Elaine W. v. N. Gen. Hosp, 81 N.Y.2d 211, 215-16 (N.Y. 1993) (holding that a hospital’s blanket 
exclusion of all pregnant women from its drug detoxification program lacked legal justification and rejecting 
hospital’s claim that its policy was not sex discriminatory because the program also excluded “all seriously 
psychotic patients”). 
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appropriate for women and people with parenting responsibilities. Today, despite greater 
awareness of the needs of women and pregnant people, voluntary evidence-based drug treatment 
remains largely unavailable. In addition, pregnant women too often face arrest and other forms of 
punitive state responses if they obtain evidence-based treatment, specifically methadone or 
buprenorphine treatment.  
 
Every leading medical and public health organization to address the issue of drug use and 
pregnancy, including the American Academy of Pediatrics, has concluded that punitive 
responses are dangerous and counterproductive.3 Highly-respected independent evaluations of 
punitive policies by such respected organizations as the Pew Charitable Trust reach the same 
conclusion.4 Similarly, investigations have found these punitive responses to be in violation of 
numerous international human rights principles and guarantees.5 Despite this, prosecutors across 
the country subject pregnant women to arrests and detentions based on claims totally lacking 
scientific basis—that their drug use harmed or could have harmed “unborn” children.  High court 
judges in three states—Alabama, Oklahoma, and South Carolina—have effectively re-written 
statutory law to sanction such criminal prosecutions despite the clear lack of legislative intent. 
Meanwhile, Wisconsin’s Unborn Child Protection Act authorizes the State to detain pregnant 
women believed to be using or to have used drug or alcohol in the past. The law allows women 
to be detained in jails, mental hospitals or forced treatment programs after an initial court 
proceeding in which the embryo or fetus has a right to counsel but the pregnant woman does not.  
 
NAPW has documented the arrests and equivalent detentions of women based on pregnancy 
across the country. Our peer-reviewed study documented over 400 arrests between 1973-2005, 
84% of which were based on an allegation of pregnancy and the use of a controlled substance or 
alcohol.6 72% of the targets for arrest, detention, and forced interventions were low-income 
women, and a grossly disproportionate percentage, 52%, were Black mothers.7 Nearly half of all 

 
3 These groups also include the American Medical Association, the American College of Obstetricians and 
Gynecologists, American Academy of Family Physicians, National Perinatal Association, March of Dimes, and the 
American Public Health Association. See National Advocates for Pregnant Women, Medical and Public Health 
Group Statements Opposing Prosecution and Punishment of Pregnant Women, June 2018, 
https://mk0nationaladvoq87fj.kinstacdn.com/wp-
content/uploads/2019/10/Medical20and20Public20Health20Group20Statements20revised20June202018.pdf.  
4 Pew Charitable Trusts, Substance Use Disorder Treatment Policy Recommendations for the State of Wisconsin 39 
(July 2018), https://legis.wisconsin.gov/assembly/hope/media/1161/wisconsin-final-report-final.pdf  
(“Wisconsin’s policies regarding substance use and misuse in pregnant women have the potential to deter women 
from obtaining evidence-based care for substance use disorder and increase the risk of harm to the mother and 
child.”)  
5 Amnesty International, Criminalizing Pregnancy: Policing Pregnant Women Who Use Drugs in the USA 22 
(2017), https://www.amnesty.org/download/Documents/AMR5162032017ENGLISH.pdf.  
6 Lynn M. Paltrow & Jeanne Flavin, Arrests of and Forced Interventions on Pregnant 
Women in the United States, 1973–2005: Implications for Women’s Legal Status and Public Health, 
38 J. HEALTH POL. POL’Y & L. 299 (2013). 
7 Id. at 310, 333. 
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Black women were reported to the police or other authorities by health care providers, compared 
to less than one-third of white women.8 
 
Research has already identified more than 800 additional arrests since 2005, with a similar 
percentage justified by scientifically-unsupported claims regarding pregnancy and drug use.9 
These arrests and prosecutions violate constitutional principles of equality and privacy, often 
lack any authority in existing state law, and undermine rather than further public health interests. 
They also reinforce false, alarming and stigmatizing misinformation about the impact of 
controlled substances. For example, alarm about opioid use by pregnant women has led to 
arrests, prosecutions, and forced and inappropriate treatment,10 as well as hospital policies 
separating mothers and newborns despite extensive evidence-based research about the value of 
“rooming-in” and keeping mothers and babies together.11 
 
Pregnancy, drug use, and grossly-misinformed beliefs about the impact of drug use during 
pregnancy have also resulted in punitive and counterproductive state interventions through civil 
child welfare laws.12 This includes penalties for obtaining methadone treatment, despite the fact 
that it is the gold-standard of treatment for opioid dependency during pregnancy. 
 
NAPW urges ONDCP and this Administration to use their authority to ensure that issues relating 
to drug dependency are addressed through health care, not law enforcement or punitive child 
welfare systems that destroy families. All people, including pregnant women, should be full 
beneficiaries of harm-reduction approaches and subject only to those policies that are based on 
science, not stigma.  
 

 
8 Id. at 313. 
9 See e.g., Nina Martin, Take a Valium, Lose Your Kid, Go to Jail, ProPublica (Sept. 23, 2015),  
https://www.propublica.org/article/when-the-womb-is-a-crime-scene; Khiara M. Bridges, Race, Pregnancy, and 
Opioid Epidemic: White Privilege and the Criminalization of Opioid Use During Pregnancy, 133 HARV. L. REV. 
770 (2020), https://harvardlawreview.org/2020/01/race-pregnancy-and-the-opioid-epidemic-white-privilege-and-
the-criminalization-of-opioid-use-during-pregnancy/; Wendy A. Bach, Prosecuting Poverty, Criminalizing Care, 60 
WM. & MARY L. REV. 809, 842 n.213 (2019); SisterReach, et al., Tennessee’s Fetal Assault Law: Understanding 
its Impact on Marginalized Women, 
https://www.sisterreach.org/uploads/1/3/3/2/133261658/full_fetal_assault_rpt_1.pdf 
10 See NAPW: The Case or Alicia Beltran (Oct. 4, 2019), https://www.youtube.com/watch?v=Tke8JG-jSHQ.  
11 See e.g., Kathryn Dee L. MacMillan, MD; Cassandra P. Rendon, BA, BS; Kanak Verma, MPH; 
Natalie Riblet, MD, MPH; David B. Washer, MBA, MPH; Alison Volpe Holmes, MD, MPH, 
Association of Rooming-in With Outcomes for Neonatal Abstinence Syndrome: A Systematic Review and Meta-
analysis, JAMA PEDIATRICS (2018), https://jamanetwork.com/journals/jamapediatrics/fullarticle/2672042; 
Matthew R. Grossman, Adam K. Berkwitt, Rachel R. Osborn, Yaqing Xu, Denise A. Esserman, Eugene D. Shapiro, 
Matthew J. Bizzarro, An Initiative to Improve the Quality of Care of Infants with Neonatal Abstinence Syndrome, 
PEDIATRICS (May 2017), http://pediatrics.aappublications.org/content/early/2017/05/16/peds.2016-3360.  
12 See Movement for Family Power et al., “Whatever They Do, I’m Her Comfort, I’m Her Protector.”: How the 
Foster System Has Become Ground Zero for the U.S. Drug War (June 2020), 
https://static1.squarespace.com/static/5be5ed0fd274cb7c8a5d0cba/t/5eead939ca509d4e36a89277/1592449422870/
MFP+Drug+War+Foster+System+Report.pdf.  


