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South Carolina’s S.1 seeks to amend the state’s law to include a ban on abortions after a 

fetal heartbeat might be detectable, generally at six weeks. It prohibits a medical procedure that 
only women and girls need and adds to South Carolina’s already considerable body of law that 
stigmatizes women and girls and makes them vulnerable to criminal investigation and prosecution 
as a result of becoming pregnant and for the outcome of those pregnancies. Those outcomes 
include miscarriage, stillbirth, abortion, or birth to a child branded as harmed based on something 
the woman allegedly did or did not do while pregnant. This legislation’s punitive impact will 
primarily be felt by South Carolina’s mothers, as the majority of women who seek abortions have 
already had one or more children.1 

 
By targeting women’s healthcare for surveillance, banning a safe medical procedure, 

creating additional criminal and civil penalties for the people who provide women with medically 
necessary care, and by making it seem that fetuses are under attack by pregnant women and their 
health care providers, South Carolina impermissibly discriminates against women and girls. 
Nothing in this legislation advances or, as it claims, protects “the health of the pregnant woman.” 
And while South Carolina’s abortion ban purports to protect the “life of the unborn child who may 
be born,” studies show that these laws do not actually reduce abortion rates but simply make 
abortion less safe.2 Moreover, by limiting women’s access to abortion and threatening their 
medical providers with criminal sanctions, S.1 not only undermines women’s access to medically 
necessary healthcare, but jeopardizes their equal citizenship.3 

 
Finally, S.1’s purported exceptions for women who are pregnant as a result of rape or incest 

or who are experiencing a medical emergency will not protect pregnant women. Rather, this 
legislation and these provisions will add to their humiliation and dehumanization. Similarly, S. 1’s 
assurance that this legislation will not lead to arrests of pregnant women themselves is meaningless 
in light of existing South Carolina law.   

 
Section 44-41-680’s Purported Exception for Pregnancies That Are the Result of Rape or 
Incest Further Threatens and Dehumanizes the Women it Purports to Protect    
 

 
1 See Guttmacher Institute, Induced Abortion in the United States (Sept. 2019), https://www.guttmacher.org/fact-
sheet/induced-abortion-united-states# (finding that 59% of abortions in 2014 were obtained by patients who had had 
at least one birth). 
2 Gilda Sedgh et al., Abortion incidence between 1990 and 2014: global, regional, and subregional levels and 
trends, 388 Lancet 258, 263 (July 2016), http://www.thelancet.com/pdfs/journals/lancet/PIIS0140-6736(16)30380-
4.pdf (finding that abortion rates are slightly higher in countries where abortion is illegal in all circumstances or 
legal only to save a woman’s life).  
3 See Planned Parenthood of Se. Pennsylvania v. Casey, 505 U.S. 833, 856 (1992) (“The ability of women to 
participate equally in the economic and social life of the Nation has been facilitated by their ability to control their 
reproductive lives.”). 
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Under Section 44-41-680 of S.1, no woman subjected to the violence and horror of rape 
and incest will be able to have an abortion unless the medical professional from whom she seeks 
help reports the rape or incest—including the woman’s name—to the county sheriff. This 
requirement discriminates against women by depriving them of confidential medical care, their 
right to privacy in medical information, and their safety.  It will deter women and girls experiencing 
rape, incest, and/or a resulting unwanted pregnancy from obtaining medical care.  Many victims 
of sexual violence do not want to report instances of rape because of the possible negative 
ramifications to them, including social ostracization and fear of violence.  In fact, eighty-eight 
percent of respondents to one survey said that the police sometimes or often do not believe victims 
or blame victims, and nearly ninety percent of respondents said that contact with the police 
sometimes or often resulted in involvement of child protective services, threatening survivors with 
loss of custody of their children.4  Black women and other women of color especially find that 
seeking help from law enforcement is counterproductive, often resulting in their arrest.5 

 
Cases of incest are similarly fraught, as a survivor of incest may fear ostracizing other 

family members, jeopardizing their own housing or economic security, or retaliatory violence.  If 
women and girls cannot seek an abortion following a rape or incest without their medical providers 
initiating a criminal report, they will be deterred from obtaining that medical care, denied privacy 
and confidentiality, and prevented from building trust with their medical providers. 

 
Finally, by conscripting medical providers to serve as the first line of enforcement, S.1 

places medical professionals in a precarious position, particularly in emergency situations where 
there is a tension between their duties to their patients and the requirements of the abortion ban. 

 
S.1’s Purported Medical Emergency Exception Dehumanizes Pregnant Women, Will Deter 
Doctors from Providing Appropriate Medical Care, and Deter Women from Seeking 
Necessary Healthcare  
 
 S.1’s medical emergency exception to the ban on abortion after there is a detectable 
heartbeat does not include “psychological or emotional conditions.” In limiting the medical 
emergency exception in this way, South Carolina sends the loud and clear message that it does not 
value or respect the psychological or emotional lives of women. 
 

The law’s criminal penalties also disincentivize medical professionals from providing 
abortions in the case of medical emergencies for fear that the emergency will later be determined 
not to qualify under the statute’s limited definition of a medical emergency. This will place women 
and girls at higher risk of uncared-for obstetric emergencies, long-term disabilities, infertility, or 
even death. It may also deter physicians from providing other life- or health-saving medical 
treatment like removal of ectopic pregnancies out of fear that they could be prosecuted for illegal 
abortion.  

 
4 ACLU, City University of New York School of Law, and University of Miami School of Law, Responses From 
the Field: Sexual Assault, Domestic Violence, and Policing (October 2015), aclu.org/report/sexual-assault-domestic-
violence-and-policing.  
5 See id.; RAINN, Sexual Assault: For Many Black Survivors, Reporting Raises Complicated Issues (June 19, 2020), 
https://www.rainn.org/news/many-black-survivors-reporting-raises-complicated-issues.  
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S.1’s Purported Protection of Women from Arrest is Meaningless 
 

Section 44-41-730 of S.1 provides, “A pregnant woman on whom an abortion is performed 
or induced in violation of this article [amended to also ban abortions after a fetal heartbeat is 
detected] may not be criminally prosecuted for violating any of the provisions of this article.” 
While this proposed legislation may not explicitly add an additional basis for arresting and 
prosecuting pregnant women, its purported protection from criminal prosecution is meaningless 
given the number of laws characterizing abortion as a crime and frequently used to arrest women 
in relationship to their pregnancies and pregnancy outcomes. S.1’s ban on early abortions will 
make every miscarriage and stillbirth suspect and subject to investigation as a crime.  
 

Even if pregnant women cannot be prosecuted under S.1, they can be—and are already—
prosecuted under a variety of existing criminal laws including child abuse, homicide, and 
manslaughter. In fact, hundreds of women in South Carolina have already been arrested and 
prosecuted—including women who were not seeking abortions and who wanted to carry their 
pregnancies to term. South Carolina was the first state to permit the prosecution of a woman in 
relationship to her own pregnancy,6 and it remains in the extreme minority position as one of only 
three jurisdictions in the United States to have judicially expanded its criminal child endangerment 
or neglect statutes to prosecute women for their alleged actions during pregnancy.7  
 

In 1992, Cornelia Whitner gave birth to a healthy baby that tested positive for cocaine. On 
this basis alone, the state charged her with criminal child abuse, claiming that her fetus was as a 
“child” under existing state law. Ms. Whitner pleaded guilty, thinking it would help her get access 
to the treatment she needed. Instead of treatment, she was sentenced to eight years in prison. When 
she sought post-conviction relief, South Carolina’s Supreme Court held that people can be 
prosecuted for child abuse based on pregnancy and drug use or any other “risky” behavior during 
pregnancy.8 This ruling was quickly followed by the arrest of a woman who was pregnant and 
used alcohol.9 
 

In 1999, Regina McKnight became the first woman in America to be convicted of homicide 
by child abuse as a result of experiencing a stillbirth. Though prosecutors conceded from the start 
of her case that Ms. McKnight had not intended to harm her fetus or lose her pregnancy, the jury 
accepted the scientifically unsupported claim that her cocaine use caused the stillbirth to occur. 
Ms. McKnight had no criminal record, but she was sentenced to 20 years imprisonment with 8 

 
6 Whitner v. State (1997) 328 S.C. 1 [492 S.E.2d 777] and McKnight v. State (2008) 378 S.C. 33 [661 S.E.2d 354].  
7 “[T]he overwhelming majority of the jurisdictions confronted with the prosecution of a mother for prenatal 
conduct causing harm to the subsequently born child, refuse to permit such prosecutions.” State v. Louk (2016) 237 
W.Va. 200, 207 [786 S.E.2d 219, 226-227] (citing fifteen states). Only Alabama and Oklahoma have joined in 
judicially expanding their criminal statutes to prosecute women for their alleged conduct while pregnant. See Ex 
parte Hope Elisabeth Ankrom Petition for Writ of Certiorari (Ala. 2013) 152 So.3d 397; Green v. Oklahoma, 474 
P.3d 886 (Ct. Crim. App. 2020).  
8 The War on Drugs Coming to a Womb Near You, Nat'l Advocates for Pregnant Women (June 10, 2010), 
https://www.nationaladvocatesforpregnantwomen.org/the-war-on-drugs-coming-to-a-womb-near-you/. 
9 State v. Reid, No. F-674-754 (S.C. Ct. Gen. Sess. Lancaster County Dec. 23, 2009); Melissa Manware, Infant Born 
Drunk, STATE (Columbia, S.C.), Sept. 24, 1998, at A1. 
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years suspended and no chance for parole. After 8 years of confinement, the South Carolina 
Supreme Court finally overturned her conviction, finding that the medical and scientific basis for 
the prosecution was based on outdated and inaccurate information. The Court did not, however, 
overturn the underlying theory of her prosecution - i.e., that a viable fetus is a person under state 
homicide law, and pregnant women may be prosecuted for homicide if they experience stillbirths.10  
 

Hundreds of other women in South Carolina have been prosecuted in relationship to their 
pregnancies.11 For example: 

 
● After Angelia Kennedy suffered a stillbirth at Spartanburg Regional Medical Center in 

December 1998, she was arrested and charged with homicide by child abuse. Police 
interrogated Ms. Kennedy shortly after the delivery and the loss. One male detective asked 
her, “Did you do everything in your power to ensure that you’d have a healthy baby?”, 
making clear that SC law already promotes the discriminatory idea that a woman can and 
must prioritize her pregnancy over everything else in her life. Rather than face a homicide 
trial, Ms. Kennedy pleaded guilty to three counts of criminal child endangerment and 
received a five-year prison sentence.12 

 

● In July 2006, 20-year-old Hannah Jolly gave birth to a baby whom she relinquished to 
nurses pursuant to Daniel’s Law, also known as the Abandoned Babies Act. That law 
purports to protect parents from criminal charges for abandonment if they leave their babies 
at a designated location. Because the newborn allegedly tested positive for marijuana and 
cocaine, however, police tracked down Ms. Jolly and arrested her with “unlawful child 
neglect.”13 

 

● Jessica Clyburn was 21 years old and eight months pregnant when she became so distraught 
that she attempted to commit suicide by jumping from the 5th floor window of an apartment 
building in 2008. She survived but suffered serious injuries, and she lost the pregnancy. 
Six months later, she was arrested, charged with “homicide by child abuse” and 
incarcerated without bail. Rather than face years of ongoing litigation and a possible life 
sentence, Ms. Clyburn pleaded guilty to involuntary manslaughter and was sentenced to 18 
months in jail.14  

 

 
10 State v. Regina McKnight Background, Nat'l Advocates for Pregnant Women (May 9, 2006), 
https://www.nationaladvocatesforpregnantwomen.org/state-v-regina-mcknight-background/; Regina McKnight — 
Victory at Long Last, Nat'l Advocates for Pregnant Women (May 12, 2008), 
https://www.nationaladvocatesforpregnantwomen.org/regina-mcknight-victory-at-long-last/.  
11 Lynn M. Paltrow & Jeanne Flavin, Arrests of and Forced Interventions on Pregnant 
Women in the United States, 1973–2005: Implications for Women’s Legal Status and Public Health, 
38 J. HEALTH POL. POL’Y & L. 299, 309 (2013) 
12 South Carolina: Leading The Nation in the Prosecution and Punishment of Pregnant Women, Nat’l Advocates for 
Pregnant Women (June 17, 2006), https://www.nationaladvocatesforpregnantwomen.org/south-carolina-leading-the-
nation-in-the-prosecution-and-punishment-of-pregnant-women/.  
13 Id.  
14 Jason Foster, Woman faces charge of killing unborn child during August suicide attempt, The Herald (Feb. 21, 
2009), https://www.heraldonline.com/news/local/article12250463.html. 
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South Carolina Has Failed to Protect Pregnant Women and Their Future Children from 
Actual Threats to Their Health and Safety—Intimate Partner Violence and Maternal 
Mortality 
 

S.1. purports to protect the health of pregnant women while adding to South Carolina’s 
already existing and highly stigmatizing and restrictive abortion laws. Yet S.1 will do nothing to 
improve the health or lives of South Carolina’s women, mothers and families. What it does do, 
and perhaps is politically intended to do, is divert attention from the real threats to life and safety 
in South Carolina.  

 
South Carolina has failed to enact legislation or policy that would protect pregnant women 

and their future children from many of the harms they actually face, including intimate partner 
violence and maternal mortality. In other words, South Carolina has devoted enormous resources 
towards laws that restrict access to abortions, subject pregnant women to prosecution, and separate 
families, rather than addressing the problems that pose a genuine threat to pregnant women and 
children’s health and safety. 

 
Women in South Carolina—including pregnant women—face intimate partner violence at 

alarming rates.  In 2017, when 52 South Carolina women were murdered by men, the state ranked 
as the fifth deadliest state for women in the nation.15 The state has ranked within the top ten states 
for the rate of women killed by men every year since the Violence Policy Center began tracking 
the issue in 1998.16 South Carolina has failed, however, to address the scourge of intimate partner 
violence, and S.1 does nothing to protect women or children from its pernicious effects. 

 
South Carolina also has one of the nation’s highest rates of maternal mortality.17  Women 

in the state experience maternal mortality at a rate of 24.7 deaths per 100,000 live births—a rate 
significantly higher than the national rate of 17.4 deaths.18  The maternal mortality rate for Black 
women in South Carolina is even higher at 41.9 deaths.19  The state’s failure to promote the health 
of its most vulnerable populations only increases the risk that women will experience a negative 
pregnancy outcome.20 In South Carolina, a quarter of all pregnancies that result in a live birth do 

 
15 Kiana Miller, South Carolina Ranks 5th in Nation in Rate of Women Murdered by Men, Live 5 WCSC (Sept. 19, 
2019), https://www.live5news.com/2019/09/19/south-carolina-ranks-th-nation-rate-women-murdered-by-men/; 
Violence Policy Center, When Men Murder Women: An Analysis of 2017 Homicide Data (Sept. 2019), 
https://vpc.org/studies/wmmw2019.pdf.  
16 Id. 
17 Casey Leins, States With the Highest Maternal Mortality Rates, U.S. News & World Report (June 12, 2019), 
https://www.usnews.com/news/best-states/articles/2019-06-12/these-states-have-the-highest-maternal-mortality-
rates.  
18 March of Dimes, Maternal Mortality: South Carolina, 2018, 
https://www.marchofdimes.org/Peristats/ViewSubtopic.aspx?reg=45&top=6&stop=370&lev=1&slev=4&obj=35 
(last accessed Feb. 4, 2021). 
19 Katharine Hendrix, Maternal Safety Comes in Threes, MUSC Health, 
https://www.marchofdimes.org/Peristats/ViewSubtopic.aspx?reg=45&top=6&stop=370&lev=1&slev=4&obj=35.  
20 Am. Pub. Health Ass’n, Reducing Racial/Ethnic and Socioeconomic Disparities in Preterm and Low Birthweight 
Births, Policy No. 20062 (Nov. 8, 2006), https://www.apha.org/policies-and-advocacy/public-health-policy-
statements/policy-database/2014/07/18/10/01/reducing-racial-ethnic-and-socioeconomic-disparities-in-preterm-and-
low-birthweight-births. 
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not receive prenatal care until late in the pregnancy.21 Again, S.1 utterly fails to address this failure 
to provide for  maternal and infant health. Instead, for the reasons described above, it will further 
jeopardize the health of women and their future children by undermining pregnant women’s trust 
in their medical providers and dissuading them from seeking prenatal care. 

 
Conclusion 
 
 We strongly urge the rejection of S.1, which amounts to nothing more than a thinly veiled 
attempt to further entrench hostility towards pregnant women into South Carolina law—with 
concomitant health risks to both these women and their families. Rather than further curtailing 
access to abortion, undermining the trust between women and their medical providers, and 
deterring women from seeking prenatal care, the South Carolina legislature should focus on the 
true threats to women and infant health, including intimate partner violence and maternal mortality. 

 
21 March of Dimes, Peristats: South Carolina, 2018, 
https://www.marchofdimes.org/Peristats/ViewSubtopic.aspx?reg=45&top=5&stop=20&lev=1&slev=4&obj=3 (last 
accessed Feb. 4, 2021). 


